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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

EAST END ERUV ASSOCIATION, INC., Index No. CV 110213
MARVYVIN TENZER, MORRIS TUCHMAN,
CLINTON GREENBAUM, ALAN H. Hon. Leonard 1. Wexler

SCHECHTER, and CAROL SCHECHTER
Plaintiffs,
-against-

THE VILLAGE OF WESTHAMPTON BEACH,
CONRAD TELLER, individually and in his official
capacity as Mayor of the Village of Westhampton
Beach, TONI-JO BIRK, LEOLA FARRELL,
JOAN 8. LEVAN, HANK TUCKER, each
individually and in their official capacities as
Trustees of the Village of Westhampton Beach,
THE VILLAGE OF QUOGUE, PETER
SARTORIUS, individuaily and in his official
capacity as Mayor of the Village of Quogue,
RANDY CARDO, JEANETTE OBSER,
KIMBERLEY PAYNE, and TED
NECARSULMER, each individually and in their
official capacities as Trustees of the Village of
Quogue, THE TOWN OF SOUTHAMPTON,
ANNA THRONE-HOLST, individually and in her
official capacity as Supervisor of the Town of
Southampton, NANCY 8. GRABOSKI,
CHRISTOPHER R. NUZZI, JAMES W.
MALONE, BRIDGET FLEMING, each
individually and in their official capacities as
members of the Town Council of the Town of
Southampton

REPLY DECLARATION OF MARVIN TENZER PURSUANT TO 28 U.S.C. § 1746
IN SUPPORT OF PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION

I, MARVIN TENZER, hereby declare under penalty of perjury:
1. [ am an attomney licensed to practice in New York. Iam a plaintiff in the above-

captioned proceeding and I have been the president of the Fast End Eruv Association (“EEEA”)

US_ACTIVE: W3 706435W05192995 1886




Case 2:11-cv-00213-LDW -ETB Document 58-1 Filed 05/13/11 Page 2 of 4

since its formation in March 2010. As such, | am familiar with the facts and circumstances set
forth herein. I submitted a Declaration in support of Plaintiffs’ Motion for Preliminary
Injunction. [submit this Reply Declaration in further support thereof.

2. EEEA was incorporated on March 9, 2010, as a Type B not-for-profit corporation
pursuant to Section 201 of the New York Not-for-Profit Corporation Law. Its primary and
overriding purpose, as stated in its Certificate of Incorporation, is to “coordinate efforts toward
the promotion and construction of an eruv (a symbolic boundary which permits observant Jews
to carry outside their homes on the Sabbath) in certain parts of Suffolk County, New York.” A
true and correct copy of EEEA’s Certificate of Incorporation is attached hereto as Exhibit A.

3. Since its inception, EEEA has sought to establish an eruv in the Westhampton
area of Suffolk County that would encompass as much of the observant Jewish community as
feasible. As noted in EEEA’s Certificate of Incorporation, “The eruv will create significant
benefits to observant Jews who would not otherwise carry outside their homes on the Sabbath,
for example permitting wheel-chair bound elderly as well as infants to be wheeled to
synagogue.” Because of these and other benefits that an eruv would provide to the
Westhampton-area observant Jewish community, EEEA has received broad support from, and
acted on behalf of, observant Jews living in all the Defendants’ respective jurisdictions,
including individuals who reside in those parts of the Village of Quogue and the unincorporated
area of the Town of Southampton that lie within EEEA's proposed eruv boundary. EEEA
therefore regards itself as representing the interests of observant Jews living in the Town of
Southampton and the Villages of Quogue and Westhampton Beach who support the

establishment of the cruv and who would enjoy its many advantages.
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4, Additionally, EEEA has members who reside within each of the three municipal
Defendants’ jurisdictions, and who will benefit from the eruv. As a Type B not-for-profit
corporation, EEEA is entitled to have members pursuant to Section 601 of the New York Not-
for-Profit Corporation Law, and its Certificate of Incorporation contemplates this possibility by
referring to “memberf{s] . . . of the corporation.” EEEA’s by-laws provide that the association
shall have one class of members, and moreover state that members can be admitted to the
association “by resolutions duly adopted by the Board of Directors of the Corporation.” The
members of EEEA presently include Alan Schechter, Morris Tuchman, and myself, residents of
the Village of Westhampton Beach; Simcha Poilack and Debby Pollack, residents of the
unincorporated area of the Town of Southampton; and Jeffrey Lean, resident of the Village of
Quogue. Because all of EEEA’s members would benefit from the eruv on the basis of their
sincerely-held religious beliefs, EEEA directly represents its members interests as their
associational representative.

5. Following its incorporation, EEEA immediately began negotiating with Verizon

New York, Inc. (“Verizon™) and the Long Island Power Authority (“LIPA™) in order to obtain

Verizon’s and LIPA’s permission to attach wooden posts known as “lechis” to their utitity poles
for the purpose of establishing the cruv. These negotiations were successful: Verizon and EEEA
entered into an agreement on May 10, 2010, allowing EEEA to attach lechis to Verizon’s utility
poles in the Town of Southampton and the Villages of Quogue and Westhampton Beach (the
“Verizon Agreement”); LIPA simiiarly gave its consent with respect to its own utility poles
located in these areas in an agreement with EEEA dated July 27, 2010, While [ inadvertently
attached a version of the Verizon Agreement that was only partially executed to my earlier

declaration in support of Plaintiff’s Motion for a Preliminary Injunction, the Verizon Agreement
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was in fact fully executed. A true and correct copy of the fully executed Verizon Agreement is
attached hereto as Exhibit B.

6. Pursuant to the agreements with Verizon and LIPA, Rabbi Avraham Bronstein
and Joshua Tenzer (representing EEEA) met with Tom McGinis and Tom Fagan (representatives
of Verizon and LIPA, respectively) on August 18, 2010, to conduct a “pole walk” through the
Westhampton area in order to identify to which utility poles EEEA planned on attaching lechis to
demarcate the eruv boundary. As a resuit of this tour of the Westhampton area, EEEA, Verizon,
and LIPA agreed that lechis would be affixed to the poles indicated on the list attached hereto as
Exhibit C. Most of the poles are in the Village of Westhampton Beach; some are in parts of the
Village of Quogue and the unincorporated area of the Town of Southampton. EEEA chose these
particular poles in order to include within the eruv the homes of the greatest number of observant
Jewish residents who would use the eruv, while balancing other practical factors such as
topography, safety, and the presence of pre-existing structures. For example, in order to ensure
that all observant Jewish residents of the Village of Westhampton Beach — including plaintiff
Morris Tuchman - would be included within the eruv, EEEA, Verizon, and LIPA concluded that
some of the lechis would have to be attached to utility poles in the Village of Quogue, since a
number of observant Jews reside in the area bounded by the easternmost utility poles of
Westharnpton Beach and the Quantuck Bay, and would therefore fall outside of the eruv unless it
were routed through Quogue. The list of poles on which EEEA plans to attach lechis has not
been altered from the time of the August 18, 2010, pole walk to the present.

7. I declare under penalty of perjury that the foregoing is true and correct,

Executed on May 12, 2011 %
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the

original document in the custody of the Secretary of State and that the same
is a true copy of said original.

WITNESS my hand and official seal of

the Department of State, at the City of
Albany, on March 11, 2010.

O30 ¥4z

Daniel E. Shapiro
First Deputy Secretary of State

Yageper?

Rev. 05/09
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CERTIFICATE OF INCORPORATION
OF

EAST END ERUV ASSOCIATION, INC.

Under Section 402 of the Nat-for-Profit Corporation Law

The undersigned, a natural person of the age of eighteen years or aver, desiring to
form a corporation pursuant to the provisions of the Not-for-Profit Corporation Law of the State
of New Y_oﬂ:, herchy states:

" FIRST: The name of the corporation is: EAST END ERUV ASSOCIATION,
INC., (the “Corporation™).

SECONY: The Corporation is & corporation as defined in subparagreph (a)(5) of

Section. 102 of the Not-for-Profit Corporation Law.

THIRD: The Corporation is formed for the following purposes:

1. To ¢oordinate efforts toward the promotion and construction of zn cruv
(a symbelic boundary which permits abservant Jews to carry outside their homes on the Sabbath)
in certain parts of Suffolk County, New York The Corporation will linise with government
agencicy and other persons to the extent requived to permit construction of the etuv, will hire
persons to construct the eruv, and overses ongoing maintenance of the eruv. The eruv will create
significant benefits to observant Jews who would not otherwise carry outside their homes on the

Sabhbath, for example permitting wheel-chair bound eldetly a3 well as infants to be wheeled to

synagogue.

100310000883



2. To do any and all acts and things, and to exercise any and all powers
which may now or hereafter be lawill for the corporation to do or exercise under and pursuant to
the laws of the State of New York for the purpose of accomplishing any of the Moses of the
corporation,

FOURTH: The Corporation shall be & Type B corporation pursuant to Section
201 of the Not-for-Profit Corporation Law.

FIFTH: The office of the Cotporation is to be located in the County of New
York, State of New York, |

SIXTH: The Corporation shall by operated by a beard of directors, the oumber
of which is to be no less than three,

SEVENTH: The names and addresses of the initial directors of the Corporation

are:
NAME ADDRESS
. 1. Alan Schechter 42 Stevens Lane
. ' ‘Westhempton Beach, New York 11978
2 Marvin L. Tenzer 22 Stacy Drive

Wegthampton Beach, New York 11973

3. Josbuz M. Tenzer 817 West Bnd Ave., Apt 11E

New York, New York 10025

EIGHTH: The Secretary of State is designated as agent of the Corporation npon
whom process against it may be served. The address which the Secretary of State shall mail a

copy of any process accepted on behalf of the Corporation is:

East End Bruv Association, Inc.,
- /o Tenzer and Lyunin, LLP
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1775 Broadway, Suite 608
New York, New York 10019

NINTH: Notwithstanding any other provisions of these articles, the Corporation
is organized exclusively for one or more of the purposes as specified in §501(c)(3) of the Internal
Revenue Code of 1954, and shall not carry on any activities not permitted to be carried on by a
corporation exempt from Federal income tax under IRC §501(c)(3) or corresponding provisions
of any subsequent Federal tax Taws,

TENYTH: No part of the net earnings of the Corporation shall inure to the benefit
of any member, trustee, director, officer of the corporation, or any private individual {except that
reasonable compensation may be paid for services rendered to or for the corporation), and no
member, trustes, officer of the Corporation or any private individual shall be entitled to share in
t.he distribution of any of the corporate assets on dissolation of the Corporation.

ELEVENTH: No substantial part of the activities of the Corporation shall be
carrying on propaganda, or otherwise attempting to influence legislation except as otherwise
provided by IRC §501(h) or participating in, or intervening in (including the publication or
distribution of statements), any political campaign on behalf of any candidates for public office.

TWELFTH: In the event of dissolution, all of the remaining assets and property
of the Corporation shall, afler necessary expenses thereof, be distributed to another organization
exempt under iIRC §501(c)3), or corresponding provisions of any su.ﬁsequcxn Federal tax laws,
or to the Federal government, or state or local government for a public purpese, subject to the
approval of a Justice of the Supreme Court of the State of New York.

THIRTEENTH: In any taxable year in which, the Corporation is 4 private
foundation as described in IRC §509(a), the Corporation shail distribute its income for said

[

oy
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p&iodatsuch time and manner ag not to subject it to tax under IRC §4942, and the Corporation
shall not (a) engage in any act of self-desling as defined in TRC §4941{d), retain any ¢xcess
businesa hoidings a8 defined in IRC §4943(c), (b) make any investments in such manner 2 to
subject the Corporation to tax under IRC §4945(D) or comesponding pravisions of any
subsequent Federal tax laws.

FOURTEENTH: Nothing in this Certificate shail suthorize or empower the
Corporation to perform or engage in any practice prohibited by General Business I;aw,
section 340, or other antimonopoly or antitrust statute of the State of New York.

IN WITNESS WHEREOQF, the undersigned incorporator has signed this

Certificate and affirmed as true the statements made herein under the penalties of perjury this 9*

WA S~

Joshua M., Tenzer, Incorporator
Tenzer and Lunin LLP

1775 Broadway, Suite 608
New Yark, New York 10019

day of March, 2010,

o B e e e ————— 4
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CERTIFICATE OF INCORPORATION
OF

EAST END ERUV ASSOCIATION, INC.

UNDER SECTION 402 OF THE NOT-FOR-PROFIT CORPORATION LAW

FILED
ZOHIR (0 PY 3: 37

" STATE OF NEW YORK

GT DEPARTMENT OF STATE

| FALED MARAO 200
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Tenzer and Lunin LLP
1775 Broadway, Suite 608

New York NY 10019
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Ty 4
: jj{__,%\ /
ERUV-LECHI STAVE AGREEMENT

THIS AGREEMENT, made as of the __ e dayof 4&?_. 200,
between VERIZON NEW YORK INC., a corporation of the State of New Yo, having its

principal office at 140 _West Street, New Yopk, York 10007 (hereinafter called “Licensor™),
and of S5/ 4/ et #Orporation organized and existing under the
Jaws of the{?ate of having its ptincipal office at
/ g{ P (daz{}- 78 4 /(/, v {419 (hereinafter called “Licensee”).

(o T Floo- WITNESSETH:

WHEREAS, Licensee for its own use desires to place and maintain “Lechi”
staves on poles of Licensor; and

WHEREAS, Licensor is willing to permit, to the extent it may lawfully do so, the
placement of said “Lechi” staves onits poles.

NOW, THEREFORE, in consideration of the mutual covenants, terms and
conditions herein contained, the parties do hereby mutually covenant and agree to as follows:

SCOPE OF AGREEMENT

Subject to the provisions of the Agreement, the Licensor will issue to Licensee for
any lawful purpose revocable, nonexclusive licenses authorizing the attachynent of Licenseg’s
“Lechi” staves to Ligenspr’s poles in the City, Village or Town of 5o

thlk, Y |

County of S ¢ ey
Beac

7,

This Agreement responds only to the use of the “Lechi” state to gﬁ’g,&%e'
boundaries of the symbolic enclosure. It does not authorize the use of wire, plastic rope or any
other type of attachment to Verizon New York structures. Copies of all required permits,
authorizations, ete. in conformance with State and City laws and regulations must also be
attached to this document.

CONSTRUCTION OF ERUV

It is agreed that the aforementioned ERUV will be constructed using a variety of
natural boundaries and non utilities structures. At those locations where utility structures are used
to compiete the enclosure, it is agreed to attach only staves and in the following manner;

Staves wiil be made of smooth, sanded soft wood, such as pine, coated with wood
preservative, with a maximum allowable finished dimension of 17 x 2" x 40”. In certain unusual
and limited circumstances, as determined by the Licensee and approved in writing by Verizon
New York, a finished dimension 1” x 4” x 40” smooth sanded, soft wood stave shaped to the
contour of the pole may be placed. In all cases the staves will be affixed to poles with 8 penny

NEGEGT &)

i
i
MAY 11 2010 {_?J[

By
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galvanized common nails as indicated on the attached Exhibit A. None of the above material or
fastening techniques can be altered without the prior permission of Verizon New York.

The Licensee is required to submit a sketch outlining in detail the boundaries of
the ERUV and showing the localities encompassed and a list of poles by number and location,
that will have staves attached. This list will be maintained and updated annually by the Licensee
who will send copies to the designated person in Verizon New York.

In no case may the staves interfere with normal Verizon New York operations or
safety standards,

MAINTENANCE OF ERUV

Verizon New York will not warrant the future existence of its poles, cables and/or
wire attachments,

Verizon New York will not give notice of any pole removals or replacements, nor
will it build, maintain or move its plant for any Licensee.

Verizon New York will not transfer or relocate any Licensee’s staves.
INSPECTION

Verizon New York may post inspect the ERUYV after construction and
periodically in order to protect the integrity of Verizon New York structures and to determine if
the requirements of this Letter of Agreement have been adhered to. The cost of these surveys
will be bome by the Licensce.

Any violations involving the authorized attachments will be reviewed with the
Licensee and the violations corrected by the Licensee within 15 days of written notification.
Safety violations will be removed immediately upon discovery.

The discovery of any unauthorized attachments will constitute immediate
termination of this Letter of Agreement and will require removal of all “Lechi” staves within 15
days of notification of termination by Verizon New York.

LIABILITY

Proof of insurance coverage meeting the requirements for public liability and
property damage as indicated on the attached Exhibit B will be affixed and become part of this
Letter of Agreement.

Licensor shall exercise reasonable care to avoid damaging the facilities of
Licensee attached to poles under this Agreement, and shall make an immediate report to
Licensce of the occurrence of any such damage caused by Licensor’s employees, agents or
contractors. Licensor agrees to reimburse Licensee for all reasonable costs incurred by Licensee
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for the physical repair of damage to such Licensee’s facilities proximately caused by the
negligence of Licensar; however, Licensor shail not be liable to Licensee for any loss of
Licensee’s revenue or profits resulting from any interruption of Licensee's service caused by
such damage or interference with the operation of Licensee's facilities caused by such damage.

Licensee shall exercise reasonable care to avoid damaging the facilities of
Licensor and of others attached to Licensor’s poles, and shall make an immediate report of
damage to the owner of facilities so damaged. Licensee assumes all responsibility for any and
all direct loss from damage caused by Licensee's employees, agents or contractors; however,
Licensee shall not be liable to Licensor for any loss of Licensor’s revenue or profits resulting
from any interruption of Licensor’s service caused by such damage or interference with the
operation of Licensor’s facilities caused by such damage,

Licensee shall indemnify, protect and save harmless Licensor from and against
any and all claims, demands, causes of actions and costs, including attorneys® fees, for damages
to property and injury or death to Licensee’s employees or other persons, including but not
limited to, payments under any Workers Compensation law or under any plan for employee’s
disability and death benefits, which may arise out of or be caused by the erection, maintenance,
presence, use or removal of Licensee’s facilities or by their proximity to the facilities of ail
parties attached to Licensor’s poles, or by any act or omission of the Licensee’s employees,
agents or contractors on or in the vicinity of Licensor’s poles . The foregoing indemnity, hold
harmless and defense provisions shall not apply in the case of claims, which solely arise from the
negligence, misconduct or other fault of Licensor. It shall apply, however, if a claim is the result
of the joint negligence, joint misconduct or joint fault of Licensee and Licensor, but in such case
the amount of the claim for which Licensor is entitled to indemnification shall be limited to that
portion of such claim attributable to the negligence, misconduct or other fault of Licensee,

The Licensee shall indemnify, protect and save harmless Licensor from any and
all claims, demands, causes of action and costs, including attorneys’ fees, which arise directly or
indirectly from the construction, attachment or operation of Licensee’s facilities on Licensor’s
poles, including but not limited to damages, costs and expense of relocating poles due to the loss
of right-of-way or property owner consents, taxes, special charges by others, claims and demands
for damages or loss from infringement of copyright, for libel and slander, for unauthorized use of
television or radio broadcast programs and other program material, and from and against all
claims, demands and costs, including attorneys’ fees, for infringement of patents with respect to
the manufacture, use and operation of Licensee’s facilities in combination with poles or
otherwise. The foregoing indemnity shall not apply in the case of claims, which solely arise
from the negligence, misconduct or other fault of Licensor. It shall apply, however, if a claim is
the result of the joint negligence, joint misconduct, or joint fault of Licensee and Licensor, but in
such case the amount of the claim for which Licensor is entitled to indemnification shall be
limited to that portion of such claim attributable to the negligence, misconduct or other fault of
Licensee.

Licensor and Licensee shall promptly advise each other of all claims relating to
damage to property or injury to or death of persons, arising or alleged to have arisen in any
manner by the erection, maintenance, repair, replacement, presence, use or removal of facilities
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governed by this License Agreement. Copies of all accident reports and statements made to a
Licensor’s or Licensee’s insurer by the other Licensor or Licensee or affected entity shall be
furnished promptly to the Licensor or Licensee.

Unless expressly provided for otherwise herein, neither Licensor nor Licensee
shall be liable to the other for any special, consequential or other indirect damages arising under
this Agreement.

NOTICE TO PARTIES

Any notice other than hereinbefore provided to be given to the Licensor under this
Agreement shall be sent by certified mail to:

Any notice other than hereinbefore provided to be given to the Licensee under the
Agreement shall be sent by certified mail to:

LICENSE NOT EXCLUSIVE

Nothing herein contained shall be construed as a grant of any exclusive license,
right or privilege to Licensee. Licensor shall have the right to grant, renew and extend rights and
privileges to others not parties to this Agreement, by contract or otherwise, to use any poles
covered by this Agreement.

ASSIGNMENT OF RIGHTS

Licensee shall not assign or transfer any authorization granted herein, and such
authorization shall not inure to the benefit of Licensee’s successors or assigns without the prior
written consent of the Licensor. In the event such consent or consents are granted by the
Licensor, the provisions of this Agreement shall apply to and bind the Licensee’s successors and
assigns.

TERM OF AGREEMENT

If not terminated in accordance with its terms, this Agreement shail continue in
effect for a term of one (1) year from the date hereof and thereafter until three (3) months after
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written notice of termination is given by either party. Such notice of termination may be given to
take effect at the end of the original one (1) year period or at any time thereafter.

WAIVER OR TERMS AND CONDITIONS

Failure to enforce or insist upon compliance with any of the terms or conditions of
this Agreement or failure to give notice or declare this Agreement or the licenses granted
hereunder terminated shall not constitute a waiver or relinquishment of any such term, condition
or act but the same shall be and remain at all times in full force and effect.

All the stipulations contained in this Letter of Agreement shail be binding upon
the parties; and in recognition of this commitment the following signatures are affixed:

&Jﬁ%éﬂ) Er‘a”,//g—jocwﬁij]&cmsec
aiards
Date !

1
u Mf r‘/“ﬁ Verizon New York Inc,
\ -

g/!GJ:‘o

Date ]

2y il ooy J(Zf.;z'
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EXHIBIT A

SPECIFICATIONS

1. 1"X2"X40” long
Smooth sanded wood staves painted with
wood preservative

2, Fasten securely with B penny galvanized
commen nails with minimum spacing as
shown

3. Wood staves will not be placed where they
may interfere with existing attachments
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EXHIBIT B

SUBJECT:  Verizon New York Insurance Requirements Relative to the Construction of
ERUV

Licensee shall secure and maintain (and ensure its subcontractors, if any, secure and maintain) all
insurance and/or bonds required by law or this Agreement including without limitation:

(a) Commercial General Liability Insurance (including, but not limited to, premises-
operations; explosion, collapse and underground hazard; broad form property
damage; products/completed operations; contractual liability; independent
contractors; personal injury) with limits of at least $2,000,000 combined single limit
for each oceurrence.

(by Commercial Automobile Liability with limits of at least $2,000,000 combined single
limit for each occurrence. Notwithstanding, if the Licensee does not own or opera:=
any vehicles or automobiles associated with the Licensee’s business or associated
with the work related to this Agreement, then Licensee must only provide satisfactory
evidence that its subcontractor(s) have purchased and maintained Commercial
Automobile Liability insurance in such amount.

(¢) Workers' Compensation insurance as required by statute, and Employer's Liability
insurance with limits of not less than $1,000,000 per occurrence.

The above limits may be satisfied by a combination of underlying/primary and excess/umbrella
insurance. All policies provided by the Licensee shall be deemed primary and non-contributory
to all other applicable coverages. The Licensee shall waive its right of subrogation for all
insurance claims. The Commercial General Liability and Commercial Auto Liability policies
must name Verizon, its subsidiaries and affiliates as additional insureds. The Licensee’s
insurance companies must be licensed to do business in the applicable state(s) and must meet or
cxceed an A.M. Best rating of A-X or its equivalent,

For all insurance, the Licensee must deliver an industry recognized certificate of insurance
evidencing the amount and nature of the coverage, the expiration date of the policy and the
waiver of subrogation and stating that the policy of insurance issued to Licensee will not be
cancelled or changed without thirty (30) days written notice to Licensor. Also, where applicable,
such certificate of insurance shall evidence the name of the Licensor as an additional insured.
The Licensee shall submit such certificates of insurance annually to the Licensor as evidence that
it has maintained all required insurance.

Licensee is responsible for determining whether the above minimum insurance coverages are
adequate to protect its interests. The above minimum coverages shall not constitute limitations
upon Licensee’s liability.
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EXHIBIT C
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